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ADVOCATES

December 18, 2009

Mr. Rickard Riblom,

Director Business Development
PopCatcher AB

Skeppar Olofs Grénd 2

SE-111 31 Stockholm

Sweden

Re: PopCatcher AB’s Technology and its Potential for Copyright
Infringement Liability

Dear Mr. Riblom,

This is further to your email dated 14™ December 2009, requesting an
opinion on the above-referenced subject.

A. Background

PopCatcher AB, a Swedish Company, has developed technology designed
to be embedded into audio products with FM radio such as mobile
phones with FM radio. Using flash memory, the technology enables
listeners to record songs on to the device through which the FM radio is
played, the technology is capable of automatically distinguishing
between songs, commercials, and speech by DJs / Ris so that only the
song itself is recorded.

In India, PopCatcher AB plans to licence the technology so that it can be
used in conjunction with mobile phones. PopCatcher could also include
“forward locking” so that the songs can only be played on the specific
phones on which they are recorded if this is preferred.

This opinion seeks to analyze whether PopCatcher’s aforesaid
technology would be viewed by Courts as contributing to infringement of
copyright vested in music, under the provisions of the Copyright Act
1957 (the Act). It is pertinent to note that the Act is technology neutral
and does not allude to infringement scenarios under particular kinds of
technology. On the other hand, it provides general principles that are
applicable across technologies.
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B. Summary

We are of the considered view that the technology would not expose a
company making products using PopCatcher’s technology to any liability
under Indian Copyright Law. The making of copies of songs which are
the subject matter of a radio broadcast, for the personal use of the
owner of the device, would not amount to infringement of the
underlying copyrights contained in the song (sound recording copyright,
copyright in the music composition and copyright in the lyrics) or
broadcast reproduction right. Further, since the primary act of recording
of the radio broadcast itself does not amount to infringement or
violation of any of the rights under the Act, there could be no question
of contributory infringement.

C. The Copyright Act, 1957

1. Copyright and its Infringement

The Indian Copyright Act, 1957 (the "Act”} governs the rights granted to
the (copyright) owners and authors of music. There is a proposed
Copyright Amendment Bill which is expected to be passed in the Winter
Session of Parliament and, could, if passed, significantly change the law
in India as early as January 2010. This opinion is, however, based on the
current law. 5

The Act defines various kinds of works which are protected by copyright
in Section 2, after which, in Section 14, it speaks of the meaning of
copyright in reference to various kinds of works. It then goes on to list
circumstances in which copyright would be considered to have been
infringed in Section 51, and finally, in Section 52, a number of
“exceptions to copyright” are listed.

Section 2(p) of the Act defines a “musical work” as a work consisting of
music and includes any graphical notation of such work but does not
include any words or any action intended to be sung, spoken or
performed with the music. Thus, a “musical work” is not synonymous
with a “song” under Copyright Law. A song would have multiple
copyrights subsisting in it since Indian Law does not recognize a
‘composite copyright' in a song. The lyrics of songs are protected as
“literary works” and the musical compositions are protected as “musical
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works”. In addition to this, the Act would consider a recording of a song
to be a “sound recording”’ in which copyright subsists, and it would be
the exclusive right of the copyright owner to make any other sound
recording embodying it.* Further, if any person were to make a sound
recording embodying the protected recording without obtaining a
licence from the copyright owner, he would ordinarily have committed
copyright infringement.?

The Act does not use the term “secondary liability for copyright
infringement”. However, Indian copyright [aw certainly contemplates
contributory liability. Section 14 of the Act, which sets out the various
exclusive rights of a copyright owner (such as the right of reproduction,
and the right of public performance), specifically stipulates that the
exclusive rights also include the right to authorize the doing of any of the
acts which would fall under the purview of the exclusive rights granted in
Section 14, Courts around the world have consistently interpreted
“authorization” to include within its scope, contributing to infringement
of copyright. '

The Act also recognises vicarious/indirect liability/infringement in a
circuitous manner in the context of criminal proceedings for
infringement of copyright; Section 63 of the Act considers abetting the
infringement of copyright to be an offence.

The judiciary has also recognised both direct and indirect copyright
infringement. In fact, as far back as 1968, the High Court of Patna had
said: “It would appear that infringement of copyright is of two types —
direct and indirect.”*

There is, consequently, no doubt that Indian Copyright Law

contemplates that an entity could be liable for contributory infringement
of copyright.

2. Fair Dealing

Indian law does not speak of “Fair Use”. It is pertinent to note that
“sound recordings” are not contemplated by the fair use provisions

! Section 2(xx) of the Act states that a “sound recording” means a recording of sounds from
which such sounds may be produced regardless of the medium on which such recording is the
method by which the sounds arée produced.

% Section 14{e}(i), Indian Copyright Act, 1957

* Section 51(a){(i}), Indian Copyright Act, 1957

* Nazir Hussain v. Dookhmochan Thakur '‘Door-Vadal'; 1969(17)BLIR12
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under Section 52 (1) {a) of the Act. Consequently, in respect of sound
recordings, none of the fair dealing exceptions would apply and the only
course of action open is to argue that the dealing in respect of the sound
recording was not substantial, so as to amount to infringement. The
argument of insubstantiality would, however, not be applicable in this
instance since the technology enables persons to record entire songs.

It is pertinent to note that although the fair dealing provisions in relation
to personal use under Section 52 of the Act, does not
contemplate/include sound recordings, the proposed amendments to
the law allow fair dealing in respect of works including sound recordings
for private and personal use. It is pertinent to note that the proposed
amendments also allow storing of a work including sound recordings for
such private/personal use.

Although the making of sound recordings for personal/private use is not
contemplated under Section 52 of the Copyright Act 1957, we are of the
considered view that the recording of songs which are the subject
matter of a radio broadcast may still exempt the end user from liability
because of certain provisions contained under Indian Law in respect of
“broadcast reproduction rights”. Consequently, if the primary act of the
end user does not amount to infringement of copyright, because of
certain provisions pertaining to the infringement of the broadcast
reproduction right, the secondary act of providing a technology that
enables such end user to make such recordings, cannot amount to
contributing to infringement.

3. Broadcast Reproduction Right: Time Shifting and Forward
Locking

The Broadcast Reproduction Right was introduced in the Act, by way of
an amendment in 1994, in the form of Section 37. The rights granted
under this Section in respect of broadcasts are contained in Section 37(3)
which reads as follows:

37(3) During the continuance of a broadcast reproduction
right in relation to a broadcast, any person who, without
the licence of the owner of the right does any of the
following acts of the broadcast or any substantial part
thereof,-

a. rebroadcasts the broadcast, or
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b. causes the broadcasts to be heard or seen by the
public on payment of any charges, or

c. makes any sound recording or visual recording of the
broadcast, or

d.  makes any reproduction of such sound recording or
visual recording where such initial recording was done
without licence or, where it was licensed, for any
purpose not envisaged by such licence, or

e. sells or hires to the public, or offers for such sale or
hire, any such sound recording or visual recording
referred to in clause (C) or clause (d),

shall, subject to the provisions of Section 39, be deemed to
have infringed broadcast reproduction right.

With reference to Sections 37(3)}{c) and 37(3)(d) of the Act, the right to
make a sound recording of a song which has been hroadcast is not the
same as the right to make copies/further reproduction of that recording.
The fact that the right to make a sound recording and the right to make
copies/further reproductions of such recordings are distinct broadcast
reproduction rights is evident from the fact that the Act alludes to them
under separate sub-sections.

Section 39(a), unequivocally states that the broadcast reproduction right
is not deemed to be infringed by any person who makes a sound
recording of a broadcast for his or her private use, Section 39 (a) is
extracted below for your ease of reference:

39. Acts ﬁot infringing broadcast reproduction right or
performer’s right. — No broadcast reproduction right or
performer's right shall be deemed to be infringed by-

(a) the making of any sound recording or visual recording
for the private use of the person making such recording, or
solely for purposes of bona fide teaching or research;

Therefore, even though making a sound recording of a broadcast, is one
of the Broadcast Reproduction Rights granted under Section 37(3)(c) to
broadcasting organisations, it would be legal for a person to make a
sound recording of the broadcast for private use. Consequently,
although the Act does not allude to the expression time shifting, a
combined reading of Section 37 (3} (¢) and Section 39 (a) would show
that the Law allows a recording of a radio broadcast to be made so that
such recording could be listened to at a time of convenience of the
owner of the device. The next question that arises is whether the
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